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Guideline Summary

Early evidence collection is the process of supporting a patient who has or may have
experienced a recent sexual assault to self-collect early forensic and/or toxicology samples to
support the criminal justice process.

The Guideline provide clinicians with guidance for facilitating, storing, and documenting early
evidence collection.

Key Principles

Early evidence collection is offered as part of an integrated crisis response when a person
has or may have experienced a recent sexual assault.

Early evidence kits are to be offered to adults, young people and children who are able to
self-collect samples.

Early collection of forensic and toxicology samples is to be offered in all sexual assault
services and Level 3-6 Emergency Departments. This may also be offered in other NSW
Health settings at the discretion of Local Health Districts (districts) and Specialty Health
Networks (networks).

A person’s physical and emotional health, safety and wellbeing must be prioritised even
when particular time frames exist in the gathering of forensic evidence.

When offering early evidence collection, NSW Health workers must provide responses that:
e are respectful, non-judgmental and validating
e assist the person to regain their sense of dignity and control
¢ help access information and resources
e promote choice and control over actions taken
¢ increase safety

e support the person in reconnecting with the self and to those who provide safe
support.

All settings offering early evidence collection must consult with the district or network’s sexual
assault service to draft local processes that follow the principles and processes within this
Guideline. Local processes must include a pathway for involving a sexual assault service in
the collection, storage, release and destruction of forensic and toxicology samples to ensure
psychosocial support for the patient is prioritised.
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1. Background

NSW Health Sexual Assault Services provide integrated counselling, medical and forensic
crisis response services to people who have, or may have, experienced a sexual assault
within the last 7 days. This integrated crisis service includes the option of a medical and
forensic examination and collecting evidence to support a possible criminal investigation.

At times, a medical and forensic examination may be unavoidably delayed, causing
discomfort for patients and posing a risk that trace evidence such as DNA may deteriorate or
be lost. Delays may be caused when patients need to be transported long distances to a site
where a medical and forensic examination can take place; when urgent medical care is
required before a medical and forensic response can be provided; or when a patient has an
urgent need to eat, drink and use the bathroom prior to the examination.

A timely medical and forensic response to sexual assault is a key element in the NSW Health
Policy Directive Violence, Abuse and Neglect (VAN) Service Standards Policy and
Procedures (PD2019 052). Providing a timely medical and forensic response to sexual
assault may be particularly challenging in rural and remote areas.

Using an EEK, patients can self-collect forensic biology and toxicology samples while waiting
for the examination, or before transfer between facilities. This reduces the risk of losing time-
sensitive evidence, and allows the patient to eat, drink and use the bathroom with less risk of
washing away evidence.

As EEKs are self-collected, this process can occur for adults (aged 16 and over) without a
formal consent process. In children (aged 15 and under) consent to collect evidence is
needed either from the child or a caregiver where appropriate.

1.1. Key facts about Early Evidence Collection

The following key points outline the purpose, use, and procedural requirements of Early
Evidence Collection:

e Early evidence collection is the process of supporting a patient to self-collect forensic,
biological and/or toxicology samples when a medical and forensic examination is
delayed or not possible.

e Early Evidence Kits (EEKS) are to be offered to adults, young people and children who
can self-collect samples with verbal and written guidance, if there is a disclosed or
suspected sexual assault and a delay in a medical and forensic examination.

e For patients aged 15 years and under, all early evidence collection and medical and
forensic documentation must be released to NSW Police Force. There is a consent
form in the EEK for patients aged 15 years or under to sign prior to evidence
collection, which acknowledges that samples will be released to NSW Police Force.

e Patients aged 16 years and older retain the choice about whether to provide the
samples to NSW Police Force.

e |If a child aged 15 or under does not have capacity to make an informed choice, their
parent/guardian must make this choice on the child’s behalf before the child is
provided the information booklet and collects samples.
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e The EEK contains a guiding script for the clinician, the consent form, patient
instruction sheet, oral rinse, ano-genital wipe and urine pack.

e The medical and forensic examiner will guide the collection of any other evidence.

e Evidence needs to be labelled, documented, stored and transported as per the
guidelines in this document to ensure chain of evidence and integrity of samples
collected.

1.2. About this document

Early evidence collection is the process of supporting a patient who has, or may have
experienced, a recent sexual assault to self-collect early forensic biology and/or toxicology
samples to support the criminal justice process.

This guideline provides clinicians with end-to-end guidance for, offering, supporting, storing,
and documenting early evidence collection.

The Sexual Assault Service Medical Lead is responsible for overseeing training and quality
assurance of early evidence collection processes within their Local Health Districts (districts)
and Speciality Health Networks (networks).

The appendix provides an example of an early evidence register for use in Sexual Assault
Services and emergency departments.

1.3. Example of early evidence collection

A woman presented at a NSW Health emergency department following a recent sexual
assault and the medical and forensic examination was delayed at the request of the patient.
The patient used an early evidence kit to collect a vulval wipe four hours after the assault. A
doctor subsequently undertook a medical and forensic examination 12.5-14 hours after the
assault and collected low vaginal and vulval swabs. The patient had showered and urinated
while waiting for the examination.

While the swabs taken during the medical and forensic examination did not yield any male
biological material, the early evidence kit yielded one sperm, which resulted in a full male
DNA profile. This profile was uploaded to the DNA database and linked to a male convicted
offender and two crime scene profiles from Queensland.

1.4. Key definitions

Child and young In accordance with the Children and Young Persons (Care and

person Protection) Act 1998 (NSW), a ‘child’ for the purpose of this
guideline is someone under 16 years old (0-15 years) and a
‘young person’ is someone who is 16 or 17 years old.

Child Medical Forensic The written record of the examination of a child who has, or is

Record (CMFER) suspected to have, experienced sexual assault detailing the
history, physical examination and samples collected as part of
the process. It is to be used as an adjunct to the Sexual Assault
Investigation Kit (SAIK).
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Client or Patient

DNA

Early Evidence
Information Record
(EEIR)

Early evidence
samples

Early Evidence Kit
(EEK)

Mature Minors and
Gillick competence

GL2025 011

A person accessing support and psychosocial and/or medical
services from a Sexual Assault Service and/or emergency
department.

The terms ‘patient’ and ‘client’ are both used in this Guideline to
refer to victim-survivors of sexual assault.

A long molecule containing a person’s genetic code. DNA
profiling is a forensic technique in criminal investigations that
can compare criminal suspects' profiles to DNA evidence to
assess the likelihood of their involvement in the crime.

A written record containing details of the adult or child who has
completed an EEK, but not a SAIK, and which contains a

consent to release information to NSW Police Force. This is to
be used when an MFER or CMFER has NOT been completed.

Samples collected for evidence preservation. These might
include EEK samples or other samples, such as underwear or
blood samples, collected under the direction of a Sexual Assault
Service medical and forensic examiner.

A sterile kit including water for a mouth rinse, a gauze wipe, a
urine sample jar and instructions for self-collection of evidence
by patients. The kit is used to collect early forensic samples
when a medical and forensic examination is unavoidably
delayed.

While parents, or those having parental responsibility, generally
have the legal authority to provide consent for medical
procedures for children, the Gillick principle provides that a
child’s competence to consent to medical procedures increases
as they approach maturity. A minor under the age of 16 years
may be capable of independently consenting to medical
treatment when they have achieved a sufficient level of
understanding and intelligence to enable them to fully
understand what is proposed.

Medical practitioners must decide on a case-by-case basis
whether a minor has achieved this level of understanding. For
more information, clinicians may refer to the NSW Health
Consent to Medical and Healthcare Treatment Manual (Consent
Manual) and NSW Health Policy Directive Responding to Sexual
Assault (adult and child) Policy and Procedures (PD2019 052).
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Health facility

Local Health Districts
and Specialty Health
Networks

Medical and forensic
consultation

Medical and Forensic
Examiner (MFE)

Medical and Forensic
Examination Record
(MFER)

NSW Health staff
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Any public health organisation as defined under the Health
Services Act 1997 (NSW). This includes the Ambulance Service
of NSW, Health Infrastructure, HealthShare NSW, NSW Health
Pathology, any other administrative unit of the Health
Administration Corporation, and Albury-Wodonga Health.

A range of violence, abuse and neglect services, including
integrated violence services, such as Violence, Abuse and
Neglect (VAN) Services or Integrated Violence Prevention and
Response Services (IVPRS) are also included here.

NSW Health has a total of fifteen Local Health Districts: eight in
metropolitan areas and seven in rural and regional NSW.

In addition, there are three Specialty Health Networks (SHNS):
e the Sydney Children Hospitals Network
e Justice Health and Forensic Mental Health Network; and
e St Vincent’'s Health Network Sydney.

A medical and forensic consultation includes providing
information about medical and forensic services and the
patient’s options, discussing the consent process and gaining
consent to provide an examination, taking a history of the
assault, and providing a medical and forensic examination.

Specially trained NSW Health doctors and Sexual Assault Nurse
Examiners (SANEs) who perform medical and forensic
examinations for NSW Health Sexual Assault Services. This
includes medical assessment and treatment, and the provision
of sexual assault medical and forensic examination to collect
evidence.

The written record of the examination of an adult who has, or is
suspected to have, experienced a sexual assault. This record
details the history, physical examination and samples collected
as part of the process. It is to be used as an adjunct to the
Sexual Assault Investigation Kit (SAIK).

Includes anyone working in NSW Health. This is inclusive of
paid staff, volunteers, visiting practitioners, students attending
clinical placement or anyone else appointed on an honorary or
contractual basis.
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Parent/guardian

Recent sexual assault

Sexual assault

Sexual Assault
Assessment Center
(SAAC)

Sexual Assault
Investigation Kit
(SAIK)

Sexual Assault
Services (SASSs)

Sexual Assault
Service counsellor

Sexual Assault
Service staff member
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An adult who attends to, and has responsibility for, the needs of
a child or a dependent adult as a guardian or “person
responsible” or holding parental responsibility under the Children
and Young Persons (Care and Protection) Act 1998 (NSW).

A sexual assault that occurred within seven days of the person’s
presentation to a NSW Health facility.

When a person is forced, coerced or tricked into sexual acts
against their will or without their consent, or if a child or young
person is exposed to sexual activities. Section 611 of the Crimes
Act 1900 (NSW) [the Act] defines ‘sexual assault’ as ‘Any
person who has sexual intercourse with another person without
the consent of the other person’.

In addition to outlining various types of sexual assault offences,
the Act also outlines other sexual offences related to sexual
assault including: sexual touching; various sexual offences
against children including children - sexual assault, children -
sexual touching, children - sexual act, children - procurement
and grooming.

SAACs were implemented to support people who have
experienced sexual assault in rural and remote locations, where
the nearest Sexual Assault Service is more 200km away. The
centres are staffed by trained counsellors and nurses who
provide a 24-hour face-to-face psychosocial response to anyone
who has been sexually assaulted in the past seven days.

The kit provided by NSW Police Forensic Services Group that
contains the equipment required to take forensic specimens
during a sexual assault medical and forensic examination.

Sexual Assault Services provide services to people who have
experienced sexual assault and their families/significant others,
professionals, and communities, including psychosocial, medical
and forensic services.

Employed in the Sexual Assault Service and are trained to
provide crisis and ongoing therapeutic counselling and support
to people who have been sexually assaulted, and their
significant non-offending others. Sexual Assault Service
counsellors provide a 24-hour 7-day per week psychosocial
response to individuals who have experienced a recent sexual
assault, or present in crisis as per NSW Health policy.

Refers to all staff inclusive of psychosocial, management,
medical and forensic and administration roles.
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1.5. Legal and legislative framework

NSW Health Sexual Assault Services operate within a broad range of NSW and
Commonwealth legislation and provide services in response to sexual assault in accordance
with Commonwealth and NSW Government (including NSW Health) policy as well as national
and international charters and conventions. Legislation of particular relevance for early
evidence collection is listed below:

e Children and Young Persons (Care and Protection) Act 1998 (NSW)
e Children (Criminal Proceedings) Act 1987 (NSW)

e Child Protection (Working with Children) Act 2012 (NSW)

e Crimes Act 1900 (NSW)

e Crimes (Domestic and Personal Violence) Act 2007 (NSW)

e Crimes (Forensic Procedures) Act 2000 (NSW)

e Crimes Act 1914 (Commonwealth)

e Evidence Act 1995 (NSW)

e Family Law Act 1975 (Commonwealth)

e Guardianship Act 1987 (NSW)

e Health Records and Information Privacy Act 2002 (NSW)
e Health Services Act 1997 (NSW)

e Mental Health Act 2007 (NSW)

2. Collecting Early Evidence

Early evidence collection can be offered as part of an integrated crisis response when a
person has experienced a recent sexual assault. Early collection of forensic and toxicology
samples is to be offered in all Sexual Assault Services and Level 3-6 Emergency
Departments. This may also be offered in other NSW Health settings at the discretion of
districts/networks. The district/network must consult with the Sexual Assault Service to draft
local processes that follow the principles and processes within this guideline. Local
processes must include a pathway for involving a Sexual Assault Service in the collection,
storage, release and destruction of forensic and toxicology samples and ensure psychosocial
support for the patient is prioritised.

EEKSs are to be offered to adults, young people and to children who can self-collect samples
with verbal and written guidance, if there is a disclosed or suspected sexual assault and a
delay in a medical and forensic examination. As a general rule, an early evidence kit may not
be appropriate for very young children, who cannot yet self-toilet or clean their teeth. An EEK
may be offered to a patient 16 years and over who is intoxicated but has the capacity to self-
collect samples.
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2.1. When to offer an Early Evidence Kit (EEK)

Circumstances in which it may be appropriate to offer early evidence collection include
where:

e The patient has medical or psychosocial needs that require immediate attention prior
to a medical and forensic assessment.

e The medical and forensic examiner is delayed or unavailable.

e Medical and forensic services are not offered at the site where the patient initially
presents, and the patient will need to be transferred to another site for a full medical
and forensic examination.

e A patient aged 16 or over has temporary reduced capacity (for example, intoxicated
and/or substance affected or experiencing an acute mental health episode) and is
unable to give formal consent for a full medical and forensic examination, but is
expected to regain full capacity and the responding clinician believes it is in their best
interest to collect early evidence samples.

e When a decision has otherwise been made, in consultation with the patient or the
patient’s parent/guardian, to defer a full medical and forensic examination.

2.2. When should EEKs not be used

EEKs must not be offered to patients who cannot self-collect, for example due to intoxication,
if they are unconscious, have an iliness or disability. In these cases, early evidence may be
collected by a medical and forensic examiner (or under the direction of a medical and
forensic examiner) pending a full medical and forensic examination.

Early evidence collection must not replace provision of 24/7 integrated psychosocial, medical
and forensic Sexual Assault Service responses, including the option of a medical and
forensic examination, and must not be offered as a routine measure to address workforce
shortages.

A full medical and forensic examination by trained examiners using the Sexual Assault
Investigation Kit (SAIK), as part of an integrated psychosocial led response offers the best
option for patient wellbeing and forensic evidence collection.

An EEK should not be offered in patients aged 15 or under if consent has not been obtained
from the child (if capable of consent) or the person responsible without the knowledge that
the EEK will be released to police.

3. Roles and Responsibilities

3.1. Initiating early evidence collection

It is usually the responsibility of the Sexual Assault Service Medical and Forensic Examiner
on-call to advise on early evidence collection, in person or on the phone (unless the
district/network has a formal pathway for emergency department staff or Sexual Assault
Service counsellors to initiate early evidence collection). The examiner will be guided by the
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history of the disclosed assault, the patient’s age, and the Interagency Guidelines for the
Collection of Evidence.

If the examiner is uncontactable, a Sexual Assault Service on-call counsellor may initiate
early evidence collection.

If a Sexual Assault Service on-call counsellor is uncontactable, an emergency department
nurse or other relevant staff as determined by the district/network trained in the delivery of
EEKs may initiate early evidence collection.

The NSW Health Policy Directive Responding to Sexual Assault (adult and child) Policy and
Procedures (PD2020_006) details the intake process and referral pathway when a person
presents to an emergency department following a recent sexual assault. Where a medical
and forensic examination may be required, the Sexual Assault Service on-call counsellor will
contact the Sexual Assault Service medical and forensic examiner on call.

Emergency departments may also have reporting responsibilities (for example, to report to
the Child Protection Helpline). These responsibilities are stated in the NSW Health Policy
Directive Responding to Sexual Assault (adult and child) Policy and Procedures
(PD2020_006).

3.2. Guiding and facilitating early evidence collection

The following roles are examples of professionals who can guide and facilitate early evidence
collection for all patients that require early evidence samples:

e Medical and forensic examiner

e Paediatrician

e Sexual Assault Service counsellor
e Emergency department doctor

e Emergency department nurse, Sexual Assault Assessment Centre nurse
(WNSWLHD), or other relevant staff (as determined by the district/network).

The clinician guiding early evidence collection should be encouraged to have undertaken, at
a minimum, the Health Education Training Institute (HETI) online training module on early
evidence collection.

If a Sexual Assault Service on-call counsellor is guiding the early evidence collection,
consideration is to be given to whether the counsellor is providing, or is likely to provide,
continuing counselling/therapeutic care for the patient. If yes, it may be appropriate for
another trained clinician to guide early evidence collection. This avoids the possibility of the
counsellor being subpoenaed as a witness and being unable to provide court support in a
potential trial. It is recommended that early evidence collection is not delayed if another
trained clinician is not available.

Districts/networks may deviate from the above process where it makes sense to do so,
building on local clinical pathways. For instance, in some areas, emergency department staff
may be well trained and confident to provide early evidence kits. In other areas, it may be
more appropriate for medical and forensic examiners to oversee the process.
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4. Timeframes for Collection

Early evidence collection must be considered for all patients who present within 48 hours of
a disclosed or suspected sexual assault, where a medical and forensic examination is
delayed. This includes taking an ano-genital wipe (forensic biology) and urine sample
(toxicology).

An oral rinse should only be offered where the patient presents within 24 hours of an assault.
Please refer to the Interagency guidelines for the collection of forensic specimens for
further details about timing.

5. Informed Choice to Collect Early Evidence

5.1. Principles

An EEK is an opportunity for patients to collect forensic evidence if there is a delay in
accessing a full medical and forensic response for whatever reason. It is self-collected so can
happen prior to any formal consent process, if the patient is 16 years or older and able and
willing to self-collect relevant samples.

A person’s physical and emotional health, safety and wellbeing must be prioritised even
when particular timeframes exist in the gathering of forensic evidence for a NSW Police
Force investigation.

When offering early evidence collection, NSW Health workers must provide responses that:
e are respectful, non-judgmental and validating
e assist the person to regain their sense of dignity and control
e help access information and resources
e promote choice and control over actions taken
e increase safety

e support the person in reconnecting with the self and to those who provide safe
support.

The patient who has been assaulted must be given enough time, and the information
required, to make informed choices at a time when they may be psychologically
overwhelmed.

For patients who are offered an EEK and may be impaired because of substance use
(voluntary or involuntary), it is important the process is managed sensitively, and care is
taken to avoid stigmatisation. Stigma can impact on a person’s willingness to access medical
assistance and may also reduce their willingness to report crime.

It is vital that NSW Health clinicians acknowledge substance use as a health issue and avoid
using language that stigmatises a person’s substance use during any early evidence
collection.
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5.2. Patients 16 years and over

For people 16 years and over it is important that the patient makes an informed choice to
voluntarily collect early forensic samples. As EEKSs are self-collected, consent considerations
relevant to medical interventions do not apply. People aged 16 years and over retain the
choice about whether they provide the samples to NSW Police Force.

If a person is intoxicated, it is possible to collect early evidence samples, provided they have
capacity to self-collect samples and are willing to do so.

5.3. Patients 15 years and under

For patients 15 years and under, safety takes precedence over the protection of
confidentiality. All early evidence collection and medical and forensic documentation
must be released to NSW Police. The clinician must therefore ensure that the patient
and/or their parent/guardian makes an informed choice to collect early evidence samples with
the understanding that the samples will be released to NSW Police.

There is a consent form in the EEK for patients aged 15 years and under to sign prior to
evidence collection, which acknowledges that samples will be released to NSW Police.

A mature minor or a child’s parent/guardian must be provided with clear information to
provide an informed choice and should be given the EEK booklet. This information is to be
provided by the Sexual Assault Service.

If the sexual assault counsellor is unavailable, emergency department staff may provide this
information. Emergency department staff may consult the NSW Health Child Abuse and
Sexual Assault Advice Line (CASACAL) for guidance. CASACAL provides expert advice and
support to doctors and nurses providing medical and forensic examinations and medical care
to children and young people.

5.4. Determining whether the patient has capacity to make
an informed choice

The clinician offering early evidence collection must decide on a case-by-case basis
whether the patient is able to make an informed choice to collect early evidence
samples and release them to NSW Police Force.

Patients aged 15 years and under are capable of independently consenting to or refusing
medical treatment when they achieve a sufficient level of understanding to allow them to fully
comprehend and assess what is proposed. A patient who has reached this level of
understanding is known as a mature minor or described as having ‘Gillick competence’.

Following this principle, a minor may have the capacity to make an informed choice to collect
early evidence samples, provided they understand the process and that the samples will be
released to NSW Police Force.

Even when children are considered to be mature minors, it is best practice to involve
non-offending parent(s)/guardians(s) in the decision-making process where
appropriate.

GL2025 011 Issued: July-2025 Page 12 of 33
NSW Health Guideline



https://aci.health.nsw.gov.au/networks/eci/clinical/clinical-tools/reporting-abuse-or-neglect/child-abuse-and-neglect#heading3

WL NSW Health
N W Early Evidence Collection

GOVERNMENT

Parents/guardians accused, or suspected, of the sexual assault must not be included in the
decision-making process.

If the child is in out of home care, the Department of Communities and Justice should also be
contacted.

If a young person is assessed to be a mature minor, the clinician will sign the declaration on
the consent form. This outlines they have assessed the young person to be competent to
undertake the procedure. It is recommended that clinicians document their competency
assessment in the clinical notes.

Clinicians relying on an informed choice from a patient aged 13 years and under must be
especially diligent when assessing and documenting their capacity to make that choice.

For more information, clinicians may refer to the NSW Health Consent to Medical and
Healthcare Treatment Manual (Consent Manual) and NSW Health Policy Directive
Responding to Sexual Assault (adult and child) Policy and Procedures (PD2020_006).

5.5. Temporary incapacity and decision making - patients
aged 14 or 15 years

If a patient aged 14 or 15 is temporarily unable (e.g. due to intoxication) to participate in the
self-collection of early evidence samples, they should not be offered an EEK. The patient is
to be given the opportunity to make an informed choice about early evidence collection once
they can participate and consent, if appropriate.

5.6. Child protection and wellbeing

If a clinician suspects that a person under 16 years may have experienced sexual abuse, the
clinician must make a report to the Child Protection Helpline.

When a NSW Health worker has reasonable grounds to suspect that a child or young person
is at risk of significant harm, section 27 of the Children and Young Persons (Care and
Protection) Act 1998 (NSW) requires them to make a report to the Department of
Communities and Justice (DCJ).

See NSW Health Policy Directive Responding to Sexual Assault (adult and child) Policy and
Procedures (PD2020 _006) for detail on NSW Health reporting responsibilities.

5.7. Substitute decision making

In the case of a child that is not considered a mature minor or who lacks capacity to
make an informed choice, the parent/guardian will make the decision on their behalf
before the child is provided the information booklet and collects the samples.

The child must be willing and able to collect and release the samples. If the clinician is
unsure whether the parent/guardian are acting in the child’s best interest, they must contact
the Sexual Assault Service.

Clinicians are to assume that either parent/guardian can decide on behalf of their child unless
a court order (including from the Family Court or Children’s Court) states otherwise.
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In some Aboriginal families an extended family member, rather than the child’s
parent/guardian, might be responsible for making this decision. For further detailed guidance
on substitute consent, please refer to the NSW Health Consent to Medical and Healthcare
Treatment Manual and NSW Health Policy Directive Responding to Sexual Assault (adult and
child) Policy and Procedures (PD2020_006).

The child’s parent/guardian must sign the consent form provided within the EEK to confirm
their understanding. If the parent/guardian agrees to early evidence collection over the
phone, the clinician must confirm the parent/guardian’s identity and ensure their agreement is
communicated to two NSW Health staff.

Where a patient aged 16 years or over does not have capacity to make an informed choice
due to intellectual or cognitive impairment, the substitute consent of an authorised
representative to release information to NSW Police will be required.

If an appropriate decision-maker cannot be contacted, the patient cannot be offered an EEK.
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5.8.

Flowchart 1: Preparing for early evidence collection

A patient presents to the Emergency Department following suspected sexual assault AND a medical and

forensic examination is delayed by two hours or more OR the patient has an urgent need to eat, drink, use
the toilet OR patient requires medical care that may impact evidence preservation.
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6. Early Evidence Collection Process

6.1. The Early Evidence Kit (EEK)
An EEK is a large clear pack containing:
Forms:
e Early Evidence Collection Health Worker Script
e Collection of early evidence samples — people 15 years and under
e Early Evidence Collection Pictorial Patient Instruction Sheet
Packs:
Pack 1: Oral rinse sampling pack
¢ One large, one small sized pair of gloves (for children)
e One tube of sterile water
e One biohazard bag
e One yellow specimen jar
Pack 2: Ano-genital wipe pack
¢ One large, one small sized pair of gloves (for children)
¢ One biohazard bag
¢ One yellow specimen jar containing gauze wipes

An evidence bag labelled ORAL RINSE AND ANO-GENITAL WIPE — BIOLOGICAL
SAMPLES

Pack 3: Urine sample pack
¢ One biohazard bag
e One yellow specimen jar
An evidence bag labelled URINE SAMPLE — TOXICOLOGY
Forms that are not in the kit but may be used in early evidence collection:

e Early Evidence Information Record (EEIR) — Adult or Child- to be completed by a
Sexual Assault Service staff member

e Patient Information Booklet

6.1.1. Blood samples

The Early Evidence Kit does not include sample collection containers for blood.
Districts/networks may offer blood collection for toxicology where clinically indicated and
where the district/network has local guidelines to cover the collection, storage and chain of
evidence. Patients will need to consent to having blood collected for toxicology purposes.
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6.1.2. Preservation of other evidence

Where there is a delay in a patient accessing a medical and forensic examination, there may
be a need to preserve sanitary products or undergarments at home or in the hospital to which
they present. The Early Evidence Kit does not include collection containers for other
evidence, such as sanitary pads, underpants or clothes. Where possible, other evidence is to
be handed to a Sexual Assault Service staff member to be included in the Sexual Assault
Investigation Kit (SAIK).

Otherwise, potential evidence can be stored as follows

e Sanitary products — Place in unused snap-sealed plastic bag (where available) or
other unused plastic bag. Store in freezer or fridge where possible.

e Undergarments — Place in separate unused paper bags (where possible) or unused
plastic bag. If undergarments are in a plastic bag they should be transferred to paper
bags during the medical and forensic examination.

¢ Name of patient and date/time collected should be noted on packaging by medical and
forensic examiner.

The district/network may develop local procedures for managing other evidence, particularly
where there are established processes already in use and working well.

6.2. Labelling the samples and EEK bags

The individual samples should be labelled with the person’s name and the time and date
of collection.

The documentation on the front of the evidence bag(s) is part of the chain of evidence. All
fields must be completed.

The identifying information recorded on the early evidence kit evidence bags must have:
e patient’s name (legal and chosen)
e date of birth
e se, if identified
e medical record number
¢ time and date of the sample collection
¢ name of clinician guiding the patient to collect the samples

The unique identifying number in each evidence bag, must also be recorded in the electronic
medical record.

If the patient goes on to have a full medical and forensic examination at the hospital using a
Sexual Assault Investigation Kit, the EEK evidence bag number(s) must be noted on the
Sexual Assault Investigation Kit envelope and in the Medical and Forensic Examination
Record or Child Medical and Forensic Examination Record.
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6.3. Collection of samples using an Early Evidence Kit for
patients 16 years and over

Where possible, it is preferred sample collection takes place in an examination room or at the
patient’s bedside with the curtains drawn if it is not clinically safe to move the patient. The
location must ensure the patient’s privacy and confidentiality as much as possible. The
process of early evidence collection may be distressing for patients. The clinician must
prioritise the physical and emotional health of the patient during this process. This includes
providing patients with opportunities to take breaks, ask questions and feel in control of the
process.

For Aboriginal patients, the clinician should offer the patient the opportunity to be supported
by an Aboriginal Health worker of their preferred gender before commencing the process.

There is no need to ask the patient detailed questions about the assault at this time.

In line with the instructions provided in the kit, the clinician providing the collection of the early
evidence kit is to:

e Obtain a box of gloves from the emergency department, wash their hands and put on
gloves.

e Check where the patient wishes to be (for example, on the other side of a curtain or in
the room). It is not necessary to observe the collection of an EEK for a patient aged 16
years and over.

e Provide the patient with the pictorial patient instruction sheet.

¢ Identify which packs to use — oral rinse (if there was an oral assault within 24 hours),
anogenital wipe (for an anal or genital assault), urine sample (if intoxication is relevant)
or some/all of the above. If you are unsure, or if there is no history collect all three
packs. The ano-genital wipe (Pack 2) should be used before any urine is
collected for toxicology. This preserves potential biological evidence before the
patient passes urine.

¢ If the assault involved the patient’s penis, contact the medical and forensic examiner
on call for advice about whether to collect underwear and/or penile wipe or both.

¢ Read the health worker script to the patient, pausing as required to give the patient
time to complete each step.

e Assist the patient, if requested, with any element of the process except specimen
collection (e.g., by unscrewing the lid of sample jars, placing samples into the
biohazard bags). The clinician must not physically take samples from the patient
(e.g. applying the ano-genital wipe to the patient’s body).

e Ensure that patients 16 years and over sign the pictorial patient instruction sheet after
completing the EEK, affirming that the steps described were adhered to.

e The clinician is to sign the declaration for any samples they have observed being
collected.
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¢ Place the biohazard bags into the relevant evidence bags (as labeled, one for
biological samples and one for toxicology samples) and label, seal and safely store
them.

e Update the electronic medical record after EEK collection.

The clinician guiding the patient is responsible for notifying the Sexual Assault Service that
these samples have been collected and provide the Early Evidence Kit evidence bag
numbers and/or document in the log.

6.4. Collection of samples using an Early Evidence Kit for
patients 15 years and under

Emergency department staff may need guidance from a child protection paediatrician or
sexual assault medical and forensic examiner when the patient is 15 years and under.

The collecting clinician may offer additional support to the patient with verbal instructions
while they collect the EEK to ensure the evidence collection procedure is followed.

If the patient is considered a mature minor, the clinician is to offer the patient a choice of
whether they would like the clinician to be in the room during collection to observe and offer
assistance. If the patient would prefer to be alone, the clinician can provide support and
instructions from outside the room/curtain. The clinician must document this in the clinical
notes.

If the patient is not considered able to self-collect without guidance, the clinician must be in
the room to observe collection and guide the patient to do the collection with the agreement
of the patient. If the patient is not comfortable having the clinician in the room, then the
patient should not be offered an EEK.

Even though the clinician is to observe collection for patients not considered able to
self-collect without guidance, parents/guardians can be nearby. The parent/guardian
should not be left alone with the patient. The parent/guardian cannot collect the
specimens.

In line with the instructions provided in the kit, the clinician supporting the collection of the
Early Evidence Kit is to:

e Ensure the consent to collect early evidence samples - patients 15 years and under
form within the kit is discussed and signed.

e Collection is to take place in an examination room if available, or at the patient’s
bedside if it is not clinically safe to move them.

¢ Obtain a box of gloves from the emergency department, wash their hands and put on
gloves.

e Provide the patient with the pictorial patient instruction sheet.

¢ Read the health worker script to the patient, checking the patient’s understanding of
the process at each stage. For young children, the clinician may need to explain steps
in the process using words recognised by the child to ensure the child understands the
collection process
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¢ |If the assault involved the patient’s penis, contact the medical and forensic examiner
on call for advice about whether to collect underwear.

¢ Identify which packs to use — oral rinse (if there was an oral assault within 24 hours),
anogenital wipe (for an anal or genital assault), urine sample (if intoxication is relevant)
or some/all of the above. Do not ask the patient detailed questions about the assault. If
there is no history given, or if you are unsure collect all three packs. The ano-genital
wipe (Pack 2) should be used before any urine is collected for toxicology. This
preserves potential biological evidence before the patient passes urine.

¢ Assist the patient with verbal instructions, if requested, with any element of the
process except specimen collection (e.g. by unscrewing the lid of sample jars, placing
samples into the biohazard bag(s) pointing to components of the kit needed for each
step. The clinician is not to physically take samples from the patient (e.g. applying the
ano-genital wipe to the patient’s body).

e The parent/guardian for the child must not assist them with sample collection or be left
alone with the child during the sample collection process. Verbal and emotional
support can be provided.

e Sign the pictorial patient instruction sheet after completing the Early Evidence Kit,
affirming that the steps described were adhered to (unless the clinician was not in the
room with the patient). Patients who are mature minors should sign the pictorial patient
instruction sheet regardless of whether collection was observed.

¢ Place the biohazard bags into the relevant evidence bag(s) and seal them.

The Early Evidence Information Record (EEIR) is a booklet that only the Sexual
Assault Service staff member will complete in a situation where the patient has an EEK
but does not go on to have a full medical and forensic examination. This contains
identifying information about the patient (to link the EEK with the NSW Police Force
report), any available information about the assault and consent for release of
information to NSW Police Force.

For patients under 14 years, the clinician is to not question the patient about the assault
beyond the basic information required to offer the appropriate pack(s) in the Early Evidence
Kit. This is to ensure a later legal process is hot compromised, and so the patient does not
have to repeat their story several times. If the patient voluntarily discloses any information
about the assault, the clinician must document this in the patient’s clinical notes, using the
patient’s exact words as far as possible. This information may be important for forensic
purposes and may be used by the Sexual Assault Service to complete the Early Evidence
Information Record (EEIR) — child.

Should the patient have a full medical and forensic examination using the Sexual Assault
Investigation Kit, the Child Medical and Forensic Examination Record will be used. The early
evidence information record can be completed up to seven days after the person collects the
EEK.
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7. Evidence, Storage and Transport

71. Storage of samples

Each NSW Health facility approved by the district/network to collect and store early evidence
samples must have:

¢ Alockable box, bag or satchel capable of fitting into a fridge or freezer (or a lockable
fridge or freezer).

e An early evidence register.
e A suitable refrigerator or freezer.

Once collected, the clinician must immediately log the early evidence samples into the early
evidence register and store them in a locked box or bag in a medical fridge or freezer to
maintain the integrity of the samples. If the facility has a locked refrigerator, the samples do
not need to be stored in a locked box or bag. The clinician must notify the Sexual Assault
Service that the samples have been taken and are stored at that NSW Health facility.

Samples must be in cold storage wherever possible. Refrigeration is appropriate for storage
of 1-2 days. Freezing is best practice for longer storage.

As a general guide, samples should not be out of the refrigerator for more than two hours to
prevent degradation. If transporting the samples by car, the samples should be kept cool
(e.g., with air conditioning or in a cooler bag). Samples must not be left in a hot car for
extended periods.

Early evidence samples may be stored for up to three months at the site at which they were
collected or at the Sexual Assault Service. If the client requests destruction of the early
evidence kit within a shorter timeframe, the Early Evidence Kit is to be destroyed at the first
opportunity following established destruction processes. The Sexual Assault Service will
advise on the destruction process which includes the Early Evidence Kit and associated
paperwork. See page 142 of the NSW Health Policy Directive Responding to Sexual Assault
(adult and child) Policy and Procedures (PD2020 006) for more information.

7.2. Transfer of samples

Early evidence samples must not be given to, or handled by, the patient, their
parent/guardian or support person after collection. This includes where the patient is
travelling to another site for a medical and forensic consultation. Samples are to only be
moved by a NSW Health worker or NSW Police Force.

Where the samples are collected in an emergency department at a NSW Health facility with a
Sexual Assault Service on-site, the samples may be transferred from the emergency
department refrigerator to the Sexual Assault Service fridge or freezer for storage by a sexual
assault clinician. The early evidence register and chain of evidence form on the EEK
evidence bag must be updated to record this transfer.

Where the samples are collected in a NSW Health facility without a Sexual Assault Service
on site, the samples may either be stored in the emergency department until they are
collected by NSW Police Force or transported by a NSW Health worker to the Sexual Assault
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Service. Emergency departments should check that consent to release has been obtained
from the patient before being handed over to NSW Police Force.

If they are transferred to the Sexual Assault Service, the early evidence register must be
updated to record this transfer.

7.3. Chain of evidence

The chain of evidence is maintained by secure storage and clear documentation of the
handling and movement of the early evidence samples. It is the responsibility of the clinician
guiding the collection of the samples to ensure they are stored securely until handed over to
NSW Police Force or the NSW Health Sexual Assault Service.

If samples are transferred to the Sexual Assault Service before being picked up by NSW
Police Force, the Sexual Assault Service is responsible for maintaining a chain of evidence.

To ensure chain of evidence:

¢ Label and seal samples into biohazard bags and then place into the provided tamper
proof bags as soon as they are collected.

e Write patient details onto the front of the tamper proof bags as outlined in previous
section.

e Place completed EEK into a secure storage location, as per local protocol.

e Write the unique identifying numbers from the evidence bags into the early evidence
register, along with the name of the person putting the bags into secure storage.

e Ensure that you have seen the valid patient consent to release (if in doubt check with
Sexual Assault Service).

e Update the register with name and ID of police collecting the EEK.
e Notify the Sexual Assault Service that evidence has been collected.

If the forensic evidence is moved or handed to another person in the chain for any reason,
(e.g., moved from emergency department to Sexual Assault Service), document this in the
early evidence register.

Districts/networks may prepare their own local guidelines concerning the logistics and
storage procedures of evidence within their emergency department should they have specific
requirements.

8. Documentation

8.1. Consent form and patient pictorial form

The consent form is signed by the patient aged 15 years and under or the parent/guardian
responsible for the patient if appropriate.

Ensure that patients aged 16 years and over sign the pictorial patient instruction sheet after
completing the EEK, affirming that the steps described were adhered to.

Place the signed pictorial sheet and the consent form with the Sealed EEK bags.
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8.2. Emergency department documentation

Each emergency department that offers early evidence collection must have a hard-copy
early evidence register. The early evidence register must record:

e Patient details - name, medical record number, date of birth, sex.
e When the samples were taken.

¢ How many evidence bags are stored.

¢ The unique identifying numbers of the evidence bags.

¢ Identification of the clinician(s) supervising the collection and signing the samples into
storage.

¢ Identification of the NSW Police Force officer(s) with name and officer number when
releasing samples.

e |dentification of the Sexual Assault Service staff member with name and StaffLink
number.

¢ |dentification of the NSW Health worker supervising the handover to NSW Police
Force/Sexual Assault Service.

e Sexual Assault Investigation Kit number if the client goes on to have a full medical and
forensic examination (the Sexual Assault Service should call the emergency
department to provide this number for the register).

The emergency department clinician who completes the early evidence register must call the
Sexual Assault Service to provide the Early Evidence Kit evidence bag number(s). These
must be noted in the Sexual Assault Service forensic register. This is to ensure the Early
Evidence Kit can be linked with its corresponding Sexual Assault Investigation Kit and for the
Sexual Assault Service to keep track of the Early Evidence Kit samples.

8.3. Sexual Assault Service documentation

Where a patient collects early evidence samples in an emergency department, supported by
the Sexual Assault Service, it is the responsibility of the Sexual Assault Service for
documenting in the Sexual Assault Service patient record that the patient was provided with
an Early Evidence Kit.

Where a patient goes on to have a medical and forensic consultation using a Sexual Assault
Investigation Kit, the Sexual Assault Service staff member will ensure that the Early Evidence
Kit is noted as a protocol used in Sexual Assault Service documentation and service contact
form.

Where a patient does not have a medical and forensic consultation, the Sexual Assault
Service counsellor will note in the client record that an EEK was used. The record must note
which clinician supervised the Early Evidence Kit and if the samples were collected at a
different health facility to the Sexual Assault Service. If the Sexual Assault Service staff
member is involved in the transfer of early evidence from one location to another for storage
(e.g. after patient chooses for delayed release of evidence), this movement of evidence
should be documented in the patient file as well as the relevant forensic evidence registers at
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both locations. The Sexual Assault Service staff member will ensure that the EEK is noted as
a protocol used in Sexual Assault Service documentation and service contact form.

The Sexual Assault Service will also list the EEK and any toxicology evidence bags in the
Sexual Assault Service forensic register, following NSW Health Policy Directive Responding
to Sexual Assault (adult and child) Policy and Procedures (PD2020_006). If the patient has
collected both forensic and toxicology samples, these will be stored in separate evidence
bags and both evidence bag numbers must be noted on the early evidence register.

9. Release to NSW Police Force

9.1. Patient 16 years and over

Where early evidence collection is followed by a full medical and forensic consultation and
examination, the consent pages of the Medical and Forensic Examination Record will be
used to determine whether the samples are destroyed, stored temporarily, or released to
NSW Police Force.

When a patient 16 years and over collects an Early Evidence Kit but does not go on to have
a medical and forensic consultation, the Sexual Assault Service will contact the patient. The
patient can communicate their wishes and sign a consent form for the Early Evidence Kit to
be stored, released or destroyed. Verbal consent can be used as long as processes outlined
below are in place.

Brief information about the nature of the assault can also be taken and recorded in the Early
Evidence Information Record (EEIR) at this time to assist the Forensic & Analytical Science
Service to analyse the samples. The Sexual Assault Service must record this information on
the EEIR — Adult. If the samples are being destroyed, this information is not required.

It is preferable that the patient gives consent to release, store or destroy in person by signing
the consent form or, if not possible, they can provide consent in writing via an email address
provided by the patient to the Sexual Assault Service. If it is not possible to obtain written
consent, the patient may provide consent over the phone, with the proviso that the clinician
gaining consent sets out the method used for confirming their identity (e.g. checking date of
birth and address, voice recognition if the client is known). Consent over the phone must be
communicated within hearing of two NSW Health staff.

The Sexual Assault Service staff member is to complete the Early Evidence Information
Record — Adult and the signed consent to release, store or destroy as soon as possible. This
may occur in consultation with a medical and forensic examiner if needed. This must be done
as soon as possible to ensure that the patient’s recollection is clear and to facilitate swift
resolution of the process.

9.2. Patient 15 years and under

Where early evidence collection is followed by a full medical and forensic consultation and
examination, the samples will be released to NSW Police Force. The Medical and Forensic
Examination Record — Child, and any samples collected during the examination, will also be
provided.
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If a medical and forensic examination does not occur, the evidence samples will still be
released to NSW Police Force. Consent is not required to release samples to NSW Police
Force if sexual assault is suspected and the client is 15 years or under. The Sexual Assault
Service staff member must complete the Early Evidence Information Record — Child as soon
as possible.

The clinician completing the Early Evidence Information Record — Child must seek
information from clinical notes taken in the emergency department or other NSW Health
sources. This may include notes taken by the Sexual Assault Service counsellor, information
held by the Joint Child Protection Response Program (JCPRP) senior health clinician, or
information held by the Child Wellbeing Unit. If information is not available, the clinician
should leave relevant sections of the form blank rather than call the child or the child’s
parent/guardian.

If the client is aged 14 or 15 years and can be interviewed by NSW Police Force in person
(e.g. during or after a follow up counselling session at the Sexual Assault Service), then the
clinician may ask limited questions to elicit information to complete the Early Evidence
Information Record — Child if appropriate to do so.

A client may voluntarily disclose information about the assault during the early evidence
collection process. The clinician is to record this using the exact words used by the child.

9.3. Handover to NSW Police Force

Sexual Assault Services will have processes in place for ensuring:

¢ Timely collection by NSW Police Force of early evidence collected from clients 15
years and under.

e Timely collection by NSW Police Force of early evidence collected from clients 16
years and over who have consented to release their samples to NSW Police Force.

e Timely destruction of early evidence, in accordance with section 10 below.

Where the evidence is collected from a NSW Health facility without a Sexual Assault Service,
the clinician is to contact the Sexual Assault Service prior to handing the samples to NSW
Police Force to confirm the patient has provided consent to release the samples.
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9.4. Storage and transport flowchart
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zﬁ the Early Evidence Yes bag number. Medical Forensic Examination Record
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in emergency « Blue copy in envelope for Police
department cold storage No i y
P 9 / \ Early Evidence Kit remains * Yellow copy in envelope for FASS. NSW Police Force pick up
in emergency department > . mek copy in envelope for FASS the Early Information Record
cold storaae orensic. i from Sexual Assault Service
o Original on NSW Health file. AND Early Evidence Kit from
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GL2022_010 Issued: September-2022

NSW Health Guideline



vA¢
WL NSW Health

Early Evidence Collection
GOVERNMENT

10. Destruction of Samples

10.1. Patients aged 15 years and under

For patients aged 15 years and under, EEKs must be released to NSW Police Force and
cannot be destroyed by NSW Health workers.

10.2. Patients aged 16 years and over
For patients aged 16 years and over, early evidence samples may be destroyed where:

e The patient asks NSW Health to destroy the samples following an informed
discussion with a Sexual Assault Service Staff member and appropriate
documentation of the patient’s decision. This may occur at the time of the
presentation or later; OR

e Three months have elapsed since the samples were taken and:
o the patient has not had a medical and forensic examination,

o the patient has not consented to release the samples to NSW Police Force,
and

o three separate attempts have been made to contact the patient and have been
unsuccessful (unless a clinical decision has been made that to do so is not in
the patient’s best interest).

Samples may be destroyed without patient consent within the three-month period where the
Sexual Assault Service medical lead and Sexual Assault Service manager have reviewed
the client’s information and applied professional judgement to decide that destruction is
appropriate.

EEKs must not be destroyed (except at the client’s request) within the three-month storage
period when:

e a police investigation is known to be ongoing; or

e there is a known domestic or family violence situation that may be affecting the
patient’s ability to engage with the Sexual Assault Service; or

e there is a known medical or mental health reason that may be affecting the client’s
ability to engage with the Sexual Assault Service.

11. Expert Witness Certificates

11.1. Medical and forensic consultation and examination
conducted

If the patient had a medical and forensic consultation and a Medical and Forensic
Examination Record was also completed, the medical and forensic examiner writing an
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expert certificate will include reference to the collection of early forensic or toxicology
samples in the certificate.

If samples were collected at a site that differs from where the medical and forensic
consultation took place, the examiner will refer to this after accessing the clinical notes
taken by the clinician that guided collection of the early evidence samples.

11.2. No medical and forensic consultation and examination
conducted

If the clinician guiding early evidence collection was a medical and forensic examiner
(including a sexual assault nurse examiner), the examiner may prepare an expert certificate
relating to the early evidence collection.

11.3. Clinicians who are not medical and forensic examiners

The district/network may request a senior medical and forensic examiner to write a
statement of fact based on the clinical notes taken by the clinician that guided early
evidence collection. This statement must acknowledge that the examiner was not directly
involved in the early evidence collection.

12. Specific Considerations for Priority
Populations when Collecting Early Evidence

12.1. Aboriginal patients

Aboriginal patients and their families are entitled to experience culturally safe responses in
health services where they are not judged, misunderstood or assaulted on the basis of their
cultural identity and connection.

NSW Health staff guiding early evidence collection should have knowledge of and respect
for Aboriginal worldviews, and engagement will be sensitive, empowering and respectful,
and support self-determination wherever possible. This includes, for example, consideration
of the gender of the staff member supporting the patient to collect early evidence.

NSW Health staff should recognise that recent or past trauma may have ongoing impacts
on individuals, families and communities. The process of early evidence collection may
bring up memories of past trauma for patients or their parent/guardians. It is essential that
service responses are trauma informed.

NSW Health staff are to maintain the privacy and confidentiality of Aboriginal patients during
the early evidence collection process and will endeavour to offer early evidence collection in
a space where the patient considers that their privacy and confidentiality can be maintained.

The NSW Health Policy Directive Responding to Sexual Assault (adult and child) Policy and
Procedures (PD2020 _006) provides additional guidance on the responsibilities of Sexual
Assault Services in relation to cultural safety and competence, engagement with Aboriginal
people and supporting the Aboriginal workforce. Early evidence collection must be
conducted in a way that is consistent with these responsibilities.
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Where the patient asks to be supported by an Aboriginal Health worker, the emergency
department worker is to contact the Sexual Assault Service or the nurse unit manager within
the emergency department to identify if an appropriately trained Aboriginal Health worker is
available to support the patient. Where possible, the Aboriginal Health worker should be a
sexual assault counsellor or another NSW Health worker working in violence, abuse and
neglect.

The patient is to be provided with the name of the Aboriginal Health worker in advance,
before that worker is called, to give the patient an opportunity to assess any confidentiality
and conflict of interest issues. The Aboriginal Health worker should be informed about what
is involved in supporting early evidence collection, including if travel or out of hours work is
required, to make an informed choice about their involvement.

12.2. Patients with a disability

People with disability experience sexual assault at disproportionally higher rates compared
to the general community. People with disability face significant barriers to accessing
support services. It is important to make efforts to ensure people with disability have access
to early evidence collection wherever possible. People with disability are not a homogenous
group and each person’s individual circumstances and (dis)abilities are to be considered
when providing an effective response.

The NSW Department of Communities and Justice Capacity Toolkit sets out six principles:
Always presume a person has capacity

Capacity is decision specific

Do not assume a person lacks capacity based on appearances

Assess a person's decision-making ability - not the decision they make

o bk w0 bdPE

Respect a person's privacy
6. Substitute decision-making is a last resort.
Further detail and guidance is available in the Capacity Toolkit.

If the patient requesting an early evidence kit is a person with disability, the NSW Health
clinician must:

e Assess the communication needs of the patient and ascertain whether an interpreter
is required (e.g. an Auslan interpreter).

e Ask the patient if they would like a support person (who is not the suspected
perpetrator) to assist them. The support person must not physically assist in the
collection of samples. The clinician is to ensure they receive as much information as
possible from the patient themselves, rather than relying on the support person to
‘speak for’ the patient.

e Assess the patient’s ability to self-collect early forensic and/or toxicology evidence
following the process set out in the patient instruction sheet, and the patient’s
capacity to voluntarily agree to collect early evidence samples. Further guidance is
provided in NSW Health Consent to Medical and Healthcare Treatment Manual
(Consent Manual).
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e Assess the patient’s capacity to consent to storage, release or destruction of early
evidence samples.

o If a patient 16 years and over with an intellectual or cognitive impairment does
not have the capacity to consent to release or storage at the time they collect
the samples but may have the capacity to consent at a later time, then the
clinician may offer early evidence collection to the patient. The clinician must
temporarily store the samples until the patient has capacity to make an
informed choice about releasing the samples to NSW Police Force.

o If the patient 16 years or over does not have capacity to consent to release or
storage of the samples substitute consent must be obtained. Efforts to
improve capacity, e.g., with simplified language diagrams or demonstrations
should first be applied.

e Section 8 of the Health Records and Information Privacy Act 2002 (NSW) [HRIP Act]
allows an authorised representative of the patient to provide consent to release
health information.

While the NSW Health clinician may provide verbal guidance and assistance in handling
samples (e.g., unscrewing the lid of a sample pot), they must not physically touch the
patient (e.g., applying a wipe to the patient’s body).

If the patient does not have capacity to collect samples themselves, the clinician is to
wait for a qualified medical and forensic examiner to make an assessment and
undertake a medical and forensic examination using the Sexual Assault Investigation
Kit with appropriate consent.

When working with a patient with a cognitive disability, clinicians are to recognise that
people with cognitive disabilities may need more time to process and understand
information. They may also need more time to decide. The clinician is to allow extra time for
this during the early evidence collection process. Provide new information in small chunks.
Provide one piece of information and allow time to process that piece of information before
moving on to the next piece of information. Allow plenty of opportunities to ask questions.
Offer supported decision making.

12.3. Culturally and linguistically diverse (CALD) patients,
migrants and people of refugee background

There is an increase in the risk of sexual violence for women from culturally and
linguistically diverse, migrant and refugee backgrounds. Many refugee women and children
have suffered sexual abuse as part of systematic sexual violence in their country of origin
as a weapon of war or during their settlement journey. These communities have unique
health needs that need tailored support and interventions along with an understanding of
the barriers they may face such as language, understanding of local healthcare policies,
stigma and/or socio-economic disadvantage when accessing healthcare services.

Where a patient requires the use of an interpreter during the process of early evidence
collection, the clinician guiding collection must refer to the NSW Health Policy Directive
Interpreters — Standard Procedures for Working with Health Care Interpreters
(PD2017_044).
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The clinician is to ensure that interpreter services are used for all clients who are not fluent
in spoken English, in accordance with NSW Health policy. Cultural and pre-migration
trauma may influence family engagement with any public agency and may interfere with a
client accepting a professional health care interpreter. It is important that workers sensitively
approach this issue, as clients may be reluctant due to fear of stigma, mistrust of authority
or other concerns due to past experiences.

When engaging interpreters during early evidence collection the clinician must:
e Consider the gender of the interpreter appropriate for the circumstances.

e Consider the cultural background of the interpreter as well as their language
background to ensure that clients are not provided with someone from an
inappropriate cultural background (e.g. someone who may represent the community
of the oppressor in their country of origin) or an interpreter who speaks a different
dialect or language variant.

e Consider using telephone interpreters over face-to-face interpreters if preferred by
the client, due to possible stigma and shame associated with sexual assault.

e Recognise that the availability of qualified interpreters in some small and emerging
communities may be very limited. The same interpreter could be used for providing
language assistance to the client in the health setting as well as the accused in the
legal environment.

e Ensuring interpreters are adequately briefed before and after sessions where
possible (noting that the opportunities for this in a crisis response setting may be
limited).

e The patient is to be provided with the name of the interpreter to assess if they know
them in another context.

12.4. Gender diverse patients

Gender diverse people experience sexual violence at high rates, and many have had poor
prior experience of both health and justice responses. For a transgender person, having to
disclose their gender identity at a health service and to participate in early evidence
collection will require sensitivity and respect.

Use of the patient’s preferred pronouns and names for their body parts is a crucial part of
the health care examination and establishes initial trust with the patient. Explain clearly to
the patient that you will use their correct pronouns on all documentation. If the patient’s legal
name is different to their preferred name, document their legal name on the front page of
the forensic record but refer to the patient throughout your documentation with their
preferred name. Similarly, document on the front page the sex the patient was assigned at
birth, and that they are transgender.
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13. Training

13.1. Training

An online training module is available through the Health Education and Training Institute
(HETI) to support staff with offering early evidence collection. Emergency department staff
should be allowed time to attend training.

The NSW Health Education Centre Against Violence has also produced an in-person
training module that can be delivered at district-level by appropriately qualified staff.

13.2. Responsibilities

The clinical leads of each Sexual Assault Service within a district/network are responsible
for ensuring that clinicians (including emergency department staff) who will be supporting
early evidence collection have undertaken the online and in-person training as required.
This includes delivering the in-person training within emergency departments or delegating
an appropriately qualified medical and forensic examiner (including sexual assault nurse
examiners) to do so.
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15. Appendix

15.1. Example early evidence register

COLLECTION Date and | Patient Details EEK Evidence Name and Corresponding SAS
time Bag Number(s) signature of SAIK number (if notified by

collected clinician available)

Date of Medical Gender
Birth Reference

Number

MOVEMENT NSW Health movement NSW Police collection
Name & Stafflink | Signature Date and time | Date and time moved | Officer’'s name and Registered | Signature Date and time
number of Health moved number collected
worker removing
samples
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